I. INTRODUCTION
Sovereign power is territorial. 1 There are, of course, exceptions. A sovereignty may exercise its power on the high seas outside the territory of any nation; for example, on board ships flying its flag, and piracy is justiciable in any sovereignty. 2 On land the chief exception is the power which a sovereignty has over its citizens who are abroad.
3 In Anglo-American law a sovereignty has no legislative, executive, or judicial power over property or non-nationals within the territory of another sovereignty. With the above exceptions its power is limited to persons and property within its own territory.
Sometimes it is said that a sovereignty's power is limited to persons, property, and acts within its own territory. Can power or jurisdiction depend upon an act?
The basis of jurisdiction is physical power. 4 It cannot be said that a sovereignty has physical power, sway, or control over an act. A sovereignty cannot act upon or deal with an act. It cannot impound or destroy an act. It can only affect an act indirectly through its power over the actor. It would seem then that whether or not a sovereignty's law applied to a particular act would depend upon the location of the actor at the time he performed the act and not upon the location of the act.
Laying aside the possibility that jurisdiction may depend upon an act, suppose we apply to foreign corporations the principle that a sovereignty's power is limited to persons and property within its territory. The difficulty in applying the territorial principle to corporations arises from the fact that corporations are intangible. 5 Being intangible a corporation can have no lo-cation in space. It is not present anywhere. Jurisdiction over it cannot depend upon its physical presence or location in any particular place. How then are we to apply a territorial principle of jurisdiction to that which can have no geographical situs? The solution of this problem would seem to lie in centering attention upon the human representatives of the corporation instead of the intangible entity. Application of the general principle of jurisdiction would produce the following rule: A foreign corporation is subject to a sovereignty's jurisdiction whenever one or more of its human representatives is within that sovereignty's territory.
What persons should be considered representative? Should jurisdiction over foreign corporations be determined by the presence of stockholders, directors, agents or servants? Do some or all of these persons represent the corporation?
The acts of stockholders are not representative at all except perhaps while in attendance at stockholder's meetings for the purpose of voting upon some corporate transaction requiring their approval. This is because the corporation is an entity separate and distinct from its stockholders and they have no power to represent or act for it.
The acts of directors likewise are non-representative except at directors' meetings. Since at such times they are agents of the corporation, they may be regarded as included in the term agent.
The acts of agents or servants are not always representative. At times they may act in their capacity as agents or servants. At other times they may act for themselves or for another principal or master. It is only when acting within the scope of their authority on behalf of the corporation that their physical presence can be said to represent the corporate entity. A sovereignty does not acquire jurisdiction over a foreign corporation by reason of the presence of an officer or agent who is not acting or doing business for it. Having considered what classes of persons represent the corporation, the suggested rule may be given a more definite form as follows: A foreign corporation is subject to a sovereignty's jurisdiction whenever one or more of its agents or servants, acting in its behalf, is within that sovereignty's territory. 7 The purpose of this paper is to offer this rule as a solution of the problem of jurisdiction over foreign corporations. The remaining pages are devoted to an examination of the decisions of the federal courts. These are classified and scrutinized with a view to determining whether or not the proposed rule is applicable.
II. DOCTRINES OF THE SUPREME COURT
EARLY CASES.
The first case to come before the United States Supreme Court in which it was necessary to decide whether or not a state had jurisdiction over a foreign corporation was Lafayette Inurance Co. Goldey v. Morning News (1894) 156 U. S. 518, service was on the president while "temporarily" in the state. In Moulin v. Insurance Co. (1853) 24 N. J. Law 222 service was on the president while "accidentally" within the state. Whether or not the president was acting for the corporation while in the state does not appear in either case.
Service on an agent or servant who is not acting or doing business for the corporation will be valid if the sovereignty has jurisdiction by reason of the presence of other agents or servants acting or doing business for it. Pennsylvania Lumberman's Mutual Fire Insurance Co. v. Meyer (1905) The rule should be used only in determining whether or not a sovereignty has power. A state may not have exercised its power. Thus a Colorado statute providing for service upon foreign corporations applied only to those having an office in the state. Cooper Mfg. Co. v v. French. 8 An insurance company incorporated in Indiana had a local agent in Cincinnati. The agent issued a policy to residents of Ohio insuring Ohio property against fire. The corporation was sued on the policy in a state court in Ohio, process being served on the agent pursuant to an Ohio statute. A judgment was entered against the corporation. The judgment was sued on in the United States Circuit Court in Indiana, where a judgment was entered against the corporation on the ground that the Ohio judgment was entitled to full faith and credit. The question was whether Ohio had jurisdiction or power over the Indiana corporation. The Supreme Court held that it had.
The opinion first reaffirms Chief Justice Taney's dictum in Bank of Augusta v. Earle that "a corporation can have no legal existence out of the boundaries of the sovereignty by which it is created. It exists only in contemplation of law, and by force of the law; and where that law ceases to operate, and is no longer obligatory, the corporation can have no existence. It must dwell in the place of its creation, and cannot migrate to another sovereignty." 9 Justice Curtis then stated that the corporation could have entered an appearance in the Ohio suit. He then made this astonishing statement: "The inquiry is not whether the defendant was personally within the state but whether he or some one authorized to act for him in reference to the suit had notice and appeared; or if he did not appear, whether he was bound to appear or suffer a judgment by default."' 1 It would seem that whether or not the corporation was "bound to appear" would depend upon whether it was personally within the state and the real question would become when is a corporation "personally" within a state. Taney's dictum prevented this analysis. The court's statement as well as the entire opinion seems to be the result of a desire to reach a result logically prohibited by Taney's dictum without disturbing what, though mere obiter, was regarded as law.
Justice Curtis recognized that no appearance had been entered. He said that the corporation was "bound to appear" because Ohio's consent to the transaction of business in its territory was conditioned on the assent of the corporation to Ohio's jurisdiction. There are two fallacies in this reasoning. One is that it assumes that Ohio could impose any sort of condition, even one subjecting to its jurisdiction persons who never came within its borders. The Supreme Court subsequently adopted the doctrine that a state could not impose unconstitutional conditions upon a foreign corporation as the price of its permission to transact business within its territory." Neither can it impose conditions which are contrary to the basic principle of jurisdiction. A sovereignty or state except for its own citizens has no power over persons located outside of its own territory. It cannot give itself power over such persons by enacting a statute imposing a condition. It cannot lift itself by its own boot straps. Having no power the statute has no application beyond its own boundaries. 12 The basic principle of jurisdiction is a principle of international law. It is fundamental law. Statutes are invalid in so far as they are contrary to it. If a sovereignty could extend its power by statute, all jurisdictional limitations would soon disappear.
The other fallacy lies in the notion that Ohio obtained jurisdiction by the consent of the foreign corporation. There was neither actual nor implied consent. The corporation had no actual intention of subjecting itself to Ohio's jurisdiction. Neither can the doing of business in Ohio be said to manifest such an intention. To be sure the doing of business in Ohio was a voluntary act, but as the condition was one which Ohio could not impose, consent to the condition cannot be implied from the doing of the act. Attributing consent to the corporation is a mere fiction indulged in by the court for the purpose of accomplishing the desired result. (1894) A. C. 670, 683 the Earl of Selborne said, "All jurisdiction is properly territorial, and 'extra territorium jus dicenti, impune non paretur'. Territorial jurisdiction attaches (with special exceptions) upon all persons either permanently or temporarily resident within the territory while they are within it; but it does not follow them after they have withdrawn from it, and when they are living in another independent country. . . . As between different provinces under one sovereignty . . . the legislation of the sovereign may distribute and regulate jurisdiction; but no territorial legislation can give jurisdiction which any foreign court ought to recognize against foreigners, who owe no allegiance or obedience to the power which so legislates."
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This consent doctrine is stated by Justice Curtis in the following language: "Now when this corporation sent its agent into Ohio, with authority to make contracts of insurance there, the corporation must be taken to assent to the condition upon which alone such business could be there transacted by them."' 1 3 The act which was held to amount to consent was not the doing of business, but doing it through an agent located in Ohio. Thus the test of jurisdiction presented by the case is the presence of an agent acting for the corporation.
The next case to come before the United States Supreme Court was St. Clair v. Cox1 4 decided twenty-seven years later. In this case the exclusion of a certified copy of a judgment which the defendant had offered in evidence was assigned as error. The j udgment had been obtained in a Michigan court against an Illinois corporation. The sheriff's return recited that the writ had been served "by delivering the same to Henry J. Colwell, Esq., agent of the said Winthrop Mining Company, personally, in said county." The trial court's refusal to admit the certified copy of the judgment in evidence was sustained on the ground that it did not appear that the agent was acting in his representative capacity, that is for the corporation while he was in Michigan. In this connection the court said, " . . . service upon an agent of a foreign corporation will not be deemed sufficient, unless he represents the corporation in the state. This representation implies that the corporation does business, or has business in the state for the transaction of which it sends or appoints an agent there. If the agent occupies no representative character with respect to the business of the corporation in the state, a judgment rendered upon service on him would hardly be considered in other tribunals as possessing any probative force." 15 St. Clair v. Cox the phrase "doing business" was used in connection with the agent for the purpose of determining whether or not he was representing the corporation at the time of service. Later cases relying on these seized upon the phrase "doing business" as the test of jurisdiction.21 Thus, the idea that jurisdiction over foreign corporations depended upon the presence of agents representing the corporation was obscured.
THE CONSENT DOCTRINE
The fallacies of the consent doctrine were exposed in connection with the discussion of Lafayette Insurance Co. v. French, supra. No attempt will be made here to trace the doctrine through the cases. That work has already been well done by others.
2 2 There is one type of case, however, where it cannot be said that the consent of the corporation is a mere fiction. Where a statute requires that foreign corporations before doing business in the state shall appoint an agent in the state to receive service of process and the corporation actually appoints such an agent it would seem that the corporation actually consents to submit itself to the state's jurisdiction. In Pennsylvania Fire Insurance Co. v that there was no actual consent in those cases. This jurisdiction by actual consent is seemingly analogous to the jurisdiction obtained by actual consent where there has been an entry of appearance. There is, however, an important difference between the two. An entry of appearance is a voluntary act. The appointment of an agent to receive service of process is not voluntary. It is induced by the belief that the state has power to require it. As has already been pointed out, a state has no power to enact a statute imposing a condition which will give it power over persons who never come into its territory. The consent is conditioned on the states power to require it and can have no effect when that power does not exist. In three recent cases the United States Supreme Court has held that such consent does not subject the foreign corporation to the state's jurisdiction when no business is done within the state. 2 0 It is difficult to see how the consent doctrine can flourish after these decisions. 27 Court applied the doctrine to individuals. A Massachusetts statute provided that the operation of an automobile in the state by a non-resident should be deemed equivalent to the appointment by him of the registrar as his agent upon whom process might be served in causes of action arising out of its operation in the state. The statute required the plaintiff to send a copy of the process to the defendant by registered mail. Hess, a non-resident, who was not in Massachusetts at the time suit was filed was served in the manner required by the statute. The Supreme Court sustained the jurisdiction of Massachusetts and the validity of the statute. Justice Butler reasoned that the regulation of the use of the highways was a valid exercise of the police power, that Massachusetts could exclude individuals until they complied with https://openscholarship.wustl.edu/law_lawreview/vol18/iss3/2
FOREIGN CORPORATIONS
THE PRESENCE DOCTRINE
The theory of the presence doctrine is that the foreign corporation is actually present where it is doing business. It is subject to the jurisdiction of every sovereignty within whose territory it does business because it is "present" there. This doctrine first appeared in a case decided by the New Jersey Supreme Court in 185328 prior to the Supreme Court's adoption of the consent doctrine in Lafayette Insurance Co. v. French the statute and "having no power to exclude the state may declare that the use of the highway by the non-resident is the equivalent of the appointment of the registrar as the agent on whom process may be served." This is the old argument repeatedly condemned by the United States Supreme Court itself that the state having the power to exclude may impose any condition as the price of its permission to enter. Furthermore the defendant did not actually consent to the state's jurisdiction. The consent is implied. It is fictitious. The court relied on Lafayette Insurance Co. v. French, supra and Pennsylvania Fire Insurance Co. v. Gold Issue Mining Co., supra.
Justice Butler also relied on Kane v. New Jersey, (1916) 242 U. S. 160, where a New Jersey statute providing that non-residents operating an automobile in the state must appoint the Secretary of State as their agent to receive service of process in causes of action arising out of its operation in the state was upheld. The defendant in that case was arrested while actually in the state. The state clearly had power or jurisdiction over him. The statute was held to be a reasonable exercise of the police power and not contrary to the equal protection of the laws clause because not discriminatory and therefore constitutional. The question of jurisdiction over non-residents not within the state when served was not discussed.
The decision is sound not because of the reasons given in support of it, but because Hess was in Massachusetts territory at the time of the accident and therefore subject to its laws. The statute applied to him and he was bound by it. Had Hess never gone into Massachusetts, jurisdiction over him could not have been acquired by a statute providing for service on an agent. Flexner v. Farson (1919) 248 U. S. 289.
The case is in accord with the cases sustaining jurisdiction over a foreign corporation acquired by service pursuant to a state statute specifically providing that foreign corporations doing business in the state are subject to suit on causes of action arising there after the corporation has ceased to do business there. See note 45b post. 
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FOREIGN CAUSES OF ACTION
If the sovereignty has jurisdiction over the foreign corporation there is no reason why suit may not be brought against it on transitory causes of action no matter where they arise. In this respect a corporation is not different from an individual. Many cases so hold.31 However, the position of the United States Supreme Court on this question is not at all clear.
In Barrow Steamship Co. v. Kane 3 2 suit to recover for a personal injury alleged to have been suffered by plaintiff while on board a lighter off the coast of Ireland was brought in the Circuit Court of the United States for the Southern District of New York against a British corporation. The court held that the Circuit Court had jurisdiction over the foreign corporation because it was "doing business" in the District and that the cause of action "might be maintained in any Circuit Court of the United States which acquired jurisdiction of the defendant."
In Old Wayne Life Assn. v. McDonough 3 3 and Simon v. Southern Railway Co. 3 4 foreign corporations had not complied with a state statute authorizing foreign corporations to do business in the state but were nevertheless engaging in business there. They were sued there on foreign causes of action. Process was served on a state official designated by the statute. The court held that in the absence of consent the state had jurisdiction only as to causes of action arising therein for the reason that consent to be subject to the state's jurisdiction could be implied only to that extent.
3 5 In Pennsylvania Fire Insurance Co. v. Gold Issue Mining Co. https://openscholarship.wustl.edu/law_lawreview/vol18/iss3/2 the facts were the same except that process was served upon an agent who had been appointed by the corporation for that purpose in compliance with the state statute. The court held that the state had jurisdiction on the ground that there was actual consent. The Old Wayne and Simon cases were distinguished on the ground that in those cases there was no consent. 3 7 But the consent theory is untenable.
In Denver & Rio Grande Western Railroad Co. v. Terte, Judge37a the jurisdiction of a Missouri court over a Kansas corporation was sustained although the cause of action arose in Colorado. The issue is not discussed in the opinion because the corporation relied upon the commerce clause alone to defeat jurisdiction.
The Old Wayne and Simon decisions are based upon the implied consent doctrine. St. Louis Southwestern Railway v. Alexander, the earlier case in which the Supreme Court adopted the presence theory, was not referred to in the Simon case. Now that the "presence" theory has been adopted the consent and implied consent theories should offer no obstacle to suit on a foreign cause of action. If the foreign corporate defendant is "present" within the boundaries of the sovereignty when service is made the jurisdiction thus obtained should extend to all transitory causes of action regardless of their origin. In both the Old Wayne and Simon cases the state statute, pursuant to which service was made upon a state official, did not require the state official to notify the corporation. Judgments were obtained by default without notice to the corporation. The obvious unfairness of such procedure undoubtedly influenced the court. Due process was not argued or mentioned in the court's opinion but there are several cases holding that a statute providing for service upon a public officer but not requiring the public officer or the plaintiff to notify the corporation is unconstitutional. 38 The Old Wayne and Simon decisions should have been put upon this ground. The United States Supreme Court's test of jurisdiction under the presence doctrine is the same as it was under the consent doctrine. A foreign corporation is subject to a state's jurisdiction whenever it is doing business within the state's territory. As previously pointed out, this came about through a misunderstanding of the earlier cases in which the test was the presence of an agent doing business (i. e. acting) for the corporation. The change, seemingly immaterial, has proved to be the cause of the greatest uncertainty and confusion. This is because the phrase doing business means different things to different judges. Some limit it to making contracts. Others give it a broader scope. The result is that the term is warped to suit each judge's notion of justice and policy. The United States Supreme Court itself may be found on both sides of every controversial point.
ATTEMPTS TO DEFINE.
The United States Supreme Court has from time to time attempted to define doing business. In St. Louis Southwestern Railway v. Alexander Justice Brandeis said, "In a general way it may be said that the business must be such in character and extent as to warrant the inference that the corporation has subjected itself to the jurisdiction and laws of the district in which it is served. '3 9 There is nothing definite in this. The lower federal courts have continued to complain. 40 Justice Day came very close to a solution of the problem in International Harvester Co. v . Kentucky when he said, "when a corporation of one state goes into another in order to be regarded as within the latter it must be there by its agents authorized to 39 (1913) Co. v . American Tobacco Co.42 they held that jurisdiction was not acquired by the presence of agents who were engaged in soliciting, but had no power to contract. Nevertheless Justice Day repeated his formula saying, "The general rule deducible from all our decisions is that the business must be of such a nature and character as to warrant the inference that the corporation has subjected itself to the local jurisdiction, and is by its duly authorized officers or agents present within the state or district where service is attempted. 
THE TIME ELEMENT
The time element is important in cases where the validity of the service of process on a foreign corporation is in question. In Golden, Belknap and Swartz v. Connersville Wheel Co., 44 where the foreign corporate defendant had completed a contract for the delivery of motors in the state, two years before suit was filed District Judge Tuttle said:
It must be borne in mind that, in order that proper personal service may be made in a state upon a foreign corporation, it is necessary that such corporation be present in such state at the time of service. As, therefore, the presence of a foreign corporation is manifested only by its carrying on of business there it must appear, in such a case, that the foreign corporation in question was at the very time of the service doing such business in the state where jurisdiction is sought. It may be difficult, as a matter of fact, for a court to determine at just what particular moment a corporation begins to do business in a state, or at what particular instant it ceases to do such business there. This difficulty, however, is one of fact. There is no doubt or uncertainty as to the rule of law applicable. Service cannot be made an instant prior to the time that the corporation actually begins to do business in the state, so as to show its presence there. Neither can service be made an instant after the corporation has ceased to do such business there. So, in this case, if there is anything 41 (1914) doubtful or hazy about the time when the defendant corporation ceased to do business in the state of Michigan it is entirely a difficulty of fact.
It may be urged that if, at some prior date, the foreign corporation did, in fact, do business in the state it is a hardship upon a plaintiff to deprive it of the right to bring suit in the state on a cause of action growing out of such business. No different or greater misfortune, however, results to the plaintiff in such a case than in a case wherein he is seeking to sue a natural person. If the defendant be such a person the plaintiff must obtain service while the defendant is personally within the state in which suit is brought. If he permits the defendant to leave the state before commencing his action he cannot, of course, obtain personal service so long as the defendant remains absent from the jurisdiction of the court. 45 Thus, in effect, the foreign corporation may come and go, enter and withdraw from a sovereignty's territory.
There are a number of Supreme Court and lower federal court decisions holding that a foreign corporation is not subject to suit in a state after it has withdrawn its agents and ceased to do business there. 45 a This is subject to an exception where the statute specifically provides that foreign corporations doing business in the state may be sued on causes of action arising in the state after they had ceased to do business there by serving a state official and giving notice to the corporation by mail.40b This is because the corporation was subject to the state's power and the statute applied to it when the business was done.45c
The Supreme Court and the lower federal courts have held that when a foreign corporation has occasionally transacted business within a state's territory but is doing no business there at the time of service jurisdiction is not acquired. 46 If this is so, it would seem that the foreign corporation would be subject to a state's jurisdiction when it was transacting business in the state at the time of service even though that business was but a single and exceptional transaction. An individual served with process while temporarily in the state would be subject to'its jurisdiction. If the test were the presence of an agent acting for the corporation at the time of service, the courts would have little difficulty in reaching this result. However, the authorities including decisions of the Supreme Court are divided on the point. In numerous cases where an officer or agent of a foreign corporation has come into a sovereignty to negotiate the settlement of a claim In the second of these cases Judge Westenhaver said, p. 711, "It is true, we are dealing ,only with a single contract of sale; but the terms thereof required the foreign corporation to come into the state with its agents and employees and perform certain acts-in other words to do business." In the third case at p. 847 the court said, "Its tangible presence here could only be made manifest in the persons of those who were here acting for it." In the fourth case the court said, p. 607, "Was the agent in New Haven on business of his corporation when the papers in this suit were placed in his hands?" and p. 608, "It is impossible to assent to the proposition that doing business within a state means a persistent or continuous condition of doing or offering to do business,
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ST. LOUIS LAW REVIEW ess while there jurisdiction has been sustained although no other business was done by the corporation within that sovereignty's territory. The leading case for this view is Commercial Mutual Accident Co. v. Davis 4 9 where the Supreme Court held that jurisdiction was acquired by serving an agent who came into the state for the purpose of settling a claim.
A slightly larger number of cases hold that jurisdiction is not acquired by serving an officer or agent temporarily in the state although he is actively engaged in corporate business at the time of service. 50 174, the president of the foreign corporate defendant was served with process while he was within the district but he was not there on business for the corporation. The service was held invalid. Justice Brandeis said, "That jurisdiction over a corporation cannot be acquired in a district in which it has no place of business and is not found, merely by serving process upon an executive officer temporarily therein even if he is there on business of the company, has been settled." This is pure dictum. In James Dickinson Farm Mortgage Co. v. Harry (1927) 273 U. S. 119, the jurisdictional question was raised by a plea in abatement and decided on a demurrer to the replication. According to Justice Brandeis's statement of the case the parties thereby admitted that defendant's president was in Illinois on corporate business at the time of service and that the corporation had not engaged in or carried on business in the state. It would seem that if the president was engaged in corporate business in the state the corporation must have been doing business there. Justice Brandeis said, "Jurisdiction over a corporation of one state cannot be acquired in another state or district in which it has no place of business and is not found, merely by serving process upon an executive officer temporarily therein, even if he is there on business of the company." If plaintiff admitted that the corporation was not doing business in Illinois this is pure dictum. The point in St. Clair v. Cox was not that the agent was casually or temporarily in the state, but that it did not appear that he was acting for the corporation while there. In Goldy v. Morning News service was on the president while "temporarily" in the state. In Caledonian Coal Co. v. Baker service was on the president while "traveling through" the territory of New Mexico. In neither case does it appear that the officer served was engaged in corporate business.
Recently the Supreme Court handed down its decision in Rosenberg Co. v. Curtis Brown Co. 55 The Curtis Brown Co., an Oklahoma corporation, was a small retail dealer in men's furnishings at Tulsa. Its president was served with process while purchasing merchandise for the corporation in New York. Justice Brandeis said, "Visits on such business, even if occurring at regular intervals, would not warrant the inference that the corporation was present within the jurisdiction of the state." 6 The Supreme Court's decision to the contrary in Commercial Mutual Accident Co. v 
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on this case to observe that had the defendant been an individual, even "a small retail dealer," jurisdiction would be acquired by personal service in New York. Statements may be found in some of these cases that single, isolated or occasional transactions do not constitute such a doing of business as to subject a foreign corporation to a sovereignty's jurisdiction and that there must be some substantial business done or a series of transactions. 58 In cases involving the power of a state to penalize a foreign corporation for failure to comply with a statute the Supreme Court has held that a single transaction is sufficient to subject the corporation to the state's power. This subject is treated in a subsequent paragraph. 5 9 4. THE PART TIME AGENT.
The following propositions applicable to cases involving the validity of service have been established: (1) Doing business in a state does not subject a foreign corporation to its jurisdiction if no business is being done at the time of service. 6 0 (2) The mere presence of an agent in a state will not subject a foreign corporation to its jurisdiction if he is not acting for or representing it while in the state. 6 1 It would seem to follow that where a part time agent is the only representative of the foreign corporation in the state, jurisdiction will be acquired by service on the agent while he is acting for the corporation. If he is not acting for it at the time of service, jurisdiction will not be acquired. This would be clearer if the test were the presence of an agent or servant acting for the corporation at the time of service. In cases where a foreign insurance corporation obtains business through a local insurance broker or occasionally employs a physician to make an examination it has been held that jurisdiction was not obtained 
THE CORPORATE AGENT
Will doing business through another corporation subject a foreign corporation to a sovereignty's jurisdiction? Here again the solution of the problem would be easier if the test were the presence of an agent acting for the corporation at the time of service.
It would then merely be a question of whether or not an agent or servant of the corporate agent was acting for the foreign corporation at the time of service.
The first question is whether or not the corporation doing business in the state is in fact an agent of the foreign corporation. A foreign corporation's mere ownership of a controlling interest in the stock of a subsidiary corporation doing business in the state will not constitute the subsidiary its agent or subject it to the state's jurisdiction. Washington University Open Scholarship subsidiary purchases and distributes the holding company's products. 66 If the corporation doing business in the state is in fact the agent of a foreign corporation and is doing business for its principal at the time it is served jurisdiction over the foreign corporation is acquired. 67 If it is not doing business for the foreign corporation at the time of service, jurisdiction is not acquired. There are three types of railroad cases. In the first a foreign railroad corporation owning no lines and operating no trains in the sovereignty's territory has executive offices there from which the operation of the road in other sovereignties is directed. If the test were the presence of an agent or servant acting for the corporation at the time of service, there could be no question as to the decision. In Washington-Virginia Railway v. Real In the second type of case the foreign railroad corporation has no lines and operates no trains within the sovereignty's boundaries, but other railroad companies operating railroads within the sovereignty's territory sell through transportation a part of which is over the lines of the foreign railroad corporation in another sovereignty. The cases uniformly hold that the sover-eignty does not have jurisdiction under these circumstances. 7 2 However, the plaintiff in these cases made no showing that the part time corporate agent was selling transportation over the defendant's lines at the time of service.
In the third type of case the foreign railroad corporation has no lines and operates no trains within the sovereignty's territory, but has agents there who devote their full time to inducing shippers to route freight over their lines and prospective passengers to travel by way of their road. There is a conflict in the authorities as to whether or not the sovereignty has jurisdiction over the foreign railroad corporation under these circumstances. In Green v. Chicago, Burlington and 
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This principle applies to suits commenced by attachment as well as to actions in personam. 78 It does not apply when the cause of action arose within the state. 79
"MERE SOLICITATION"
The notion that mere solicitation did not constitute such a doing of business as to subject a foreign corporation to a sovereignty's jurisdiction In St. Louis Southwestern Railway Co. v . Alexander a foreign railroad corporation had an office in New York occupied by a "General Eastern Freight and Passenger Agent" and a "Traveling Freight Agent," in other words, soliciting agents. The facts are the same as those in the Green case except that the passenger agent received a letter from the plaintiff making a claim and replied acknowledging receipt of it and stating that all claims were handled by the general offices at St. Louis or Tyler, Texas, and that he letter had been forwarded to the St. Louis office. The Supreme Court held that New York had jurisdiction. In International Harvester Co. v. Kentucky 8 3 the Kentucky business of a foreign corporation was secured through travelling salesmen. No offices, agencies or warehouses were maintained in Kentucky. Orders were filled by shipping into the state from outside warehouses. Contracts made by the salesmen were subject to the approval of the home office, but they had authority to collect accounts. The Supreme Court held that Kentucky had jurisdiction over the corporation even though all of its business was interstate. It was expressly stated that Green v. Chicago, Burlington & Quincy Railway was not overruled so that the decision apparently rests on the fact that the salesmen had authority to make collections. Thus Justice Moody's statement in the Green case was revived after the Green case itself had apparently been laid to rest by the contra decision in St. Louis Southwestern Railway v. Alexander.
In Tauza v. Susquehanna Coal Co.8 4 a foreign corporation maintained an office in New York for eleven sales agents who had no authority finally to approve contracts. The New York Court of Appeals in an opinion by Judge Cardozo held that New York had jurisdiction over the foreign corporation although the agents had no authority to make collections as had the agents in the International Harvester Co. case. It refused to apply the Green case.
In spite of these decisions, the Supreme Court in People's Tobacco Co. v. American Tobacco Co. 8 5 held that Louisiana did not have jurisdiction over a foreign corporation which had agents soliciting business in the state who had no authority finally to approve contracts.
The efforts of the lower federal courts to apply these cases have led to some peculiar results. Several courts thought that the sovereignty should have jurisdiction as to causes of action arising out of the solicitation, but held that there was no jurisdiction as to causes of action not arising out of the solicitation.
8 6 In one case a foreign corporation had a resident mechanic in Ohio who travelled about the state servicing machines sold by it. It also employed travelling solicitors without power to conclude contracts who sold the machines. The court held that Ohio had jurisdiction over the corporation because the acts of the mechanic amounted to "doing business" but that the solicitation by the salesmen was not "doing business.
' '8 7 One court applied the doc- trine to a purchasing agent whose purchases were subject to the approval of the home office.
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There are cases sustaining jurisdiction over a foreign corporation based on the presence of an agent with authority to conclude contracts. 89 The fact that the agent had authority to make contracts was emphasized, but this was because service was made on the agent and the question was whether or not the agent was a proper person to serve under the statute. In one case it was held that the agent did not come within the class designated by the statute. 90 It is submitted that the mere solicitation rule is unsound. In cases where the question is whether a foreign corporation is subject to a penalty for failure to comply with a statute requiring foreign corporations to file a copy of their articles of incorporation and pay a fee etc. before doing business within the sovereignty a single act of solicitation by an agent is held sufficient to subject the foreign corporation to the sovereignty's jurisdiction.
0 ' In a case of this type decided in 1927 Justice Brandeis said, "But the company, a foreign corporation, had no constitutional right to solicit the insurance in Minnesota by means of an agent present within that State. For the act of solicitation there the State might have punished the agent; and also the Company as principal."
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The jurisdictional problem in this type of case is the same as in cases involving the validity of service.
Certainly the term "doing business" includes more than the mere making of contracts. Collecting money is not contracting https://openscholarship.wustl.edu/law_lawreview/vol18/iss3/2 yet in International Harvester Co. v. Kentucky 93 it was held to be doing business so as to subject the corporation to Kentucky's jurisdiction. There are cases holding that the performance of contracts constitutes doing business.
94
Under the proposed rule the corporation is present while the agent or servant is present and acting for it. The presence of any agent or servant while acting for the corporation in any capacity no matter how humble is equivalent to corporate presence. Theextent of the agent's or servant's authority is immaterial.
BUSINESS BY MAIL, TELEPHONE AND TELEGRAPH In Minnesota Commercial Men's Association v. Benn
95 an insurance corporation organized under the laws of Minnesota where its only office was located insured residents of Montana. The business was carried on entirely by mail. The company advertised in Montana. Prospective members applied for insurance by filling out and mailing application blanks supplied by the company. Policies were mailed to approved risks. The policy holders mailed their premiums to the office in Minnesota. Claims were adjusted upon proofs of loss including an attending physician's certificate mailed to the company upon blanks furnished by it. The Supreme Court held that the corporation was not doing business in Montana because the contracts were made in Minnesota. Other courts have reached the sanro result.
9
There are also a number of cases holding that a foreign corporation is not doing business in a state after it revokes the authority of its agents and ceases to seek new business there although it continues to collect premiums on existing policies. eral courts have held that making sales by mail, telephone and telegraph and shipping merchandise direct to purchasers in the state is not doing business there. 98 These decisions were not based on the commerce clause of the United States Constitution. Foreign corporations may be sued in a state in which they are doing business although all of that business is interstate. 99 However, if the foreign corporation has an agent in the state conducting its affairs' 0 0 or negotiating the settlement of a claim' 0 ' or a physician making an examination, 0 2 it is held to be "doing business" even though most of its business is done by mail.
The Supreme Court seems to be unduly narrowing the meaning of the word business when it declares advertising, the delivery of insurance policies, and the payment of claims not to be doing busi-FOREIGN CORPORATIONS ness. Truth and accuracy would be better served if it reached the same result on the ground that the corporation had no agent in the state.
IV. JURISDICTION TO PENALIZE FOR FAILURE TO COMPLY WITH
STATUTE
Most sovereignties have statutes which require foreign corporations to do certain things, such as file a copy of their articles of incorporation, pay a fee, and appoint a local agent to receive service of process, before doing business in their territory. The statute usually imposes some kind of penalty for non-compliance with its requirements.
1 3 In cases where it is sought to impose this penalty upon a foreign corporation the first question is whether or not it was within the sovereignty's jurisdiction for, of course, if it was not the statute does not apply to it. The time element is unimportant in this type of case.
04
The penalty attaches at the time the corporation does the act within the state in violation of the statute.
1 5 A single act or transaction will subject the corporation to the sovereignty's jurisdiction and the statutory F. 220 the court failed to notice this distinction between the two types of cases. A foreign corporation sold merchandise through a factor located in Michigan without complying with the Michigan statute. The factor became a bankrupt and the failure to comply with the statute was offered as an objection to the allowance of the foreign corporation's petition to reclaim goods. Judge Dennison said that the contracts of sale made by the factor were in law the contracts of the consignor and that it would seem that the corporation was doing business in the state. However, he felt bound by Butler Bros. Shoe Co. v. U. S. Rubber Co. (C. C. A. 8, 1907 ) 156 F. 1 cert. den. (1907) 212 U. S. 577, a case involving the validity of service upon the foreign corporation by serving its local factor in which there was no evidence that the factor was acting for the foreign corporation at the time of service. He therefore held that the corporation was not doing business in Michigan and that Michigan did not have jurisdiction.
penalty. 1 0 6 There are numerous dicta to the effect that single or occasional transactions will not subject the foreign corporation to a sovereignty's jurisdiction. 01 These originated with Cooper Manufacturing Co. v. Ferguson s 0 8 where the statute required foreign corporations to maintain an office within the state. It would be unreasonable to assume that the legislature intended that this type of statute apply to occasional transactions. 0 9 The expense of maintaining an office would be too great in proportion to the business done. The state has jurisdiction, but the statute does not apply.
There are other non-jurisdictional reasons why the statute may not apply. In the United States the business which is done with- , a foreign corporation contracted to install a sprinkler system in a Michigan factory. The work was done and the material furnished by independent subcontractors, but the foreign corporation as general contractor exercised geneial supervision over the work. The court held that Michigan had jurisdiction over the foreign corporation on the ground that for this purpose the subcontractors could not be considered as independent contractors. It does not appear that the foreign corporation had agents in Michigan, but since it is difficult to see how it could exercise general supervision without having agents there to inspect the work the case can probably be supported on this ground. In Toledo Traction Light & Power Co. v. Smith (D. C. N. D. Ohio 1913) 205 F. 643 it was held that a Maine corporation owning a majority of the stock of an Ohio corporation did not subject itself to Ohio's jurisdiction by voting the stock. It does not appear where the meetings were held but as they probably were held in Ohio the soundness of the decision may well be doubted. Decisions to the effect that the mere holding of stock in a domestic corporation will not subject a foreign corporation to a sovereignty's jurisdiction are not authority for this decision. https://openscholarship.wustl.edu/law_lawreview/vol18/iss3/2 FOREIGN CORPORATIONS in a state's territory may be interstate or foreign commerce. The state has jurisdiction over foreign corporations whose business within its territory is solely of this character for the corporation can be sued there, and statutes requiring the appointment of a local agent to receive service of process are not contrary to the commerce clause of the United States Constitution. 110 However, interstate and foreign commerce is burdened by statutes requiring the payment of a fee or the filing of articles of incorporation. 1 1 A provision penalizing foreign corporations Violating the statute by making its contracts void or unenforceable is common. 112 A provision voiding such contracts does not apply to those made outside the sovereignty's territory" 3 or creating or transferring an interest in land situated beyond its borders." 4 This is because of the conflict of laws rule that the essential validity of a contract depends upon the law of the place where the contract is made 115 unless an interest in land is created or transferred, in which case the law of the place where the land is situated governs.
16
However, a sovereignty's courts may refuse to en-force a contract made elsewhere if secured through the activities of a local agent or performance is attempted within its territory in violation of the statute. 117 This is because the enforcement of the valid contract would be contrary to the sovereignty's policy announced in the statute.
If the statute merely provides that the foreign corporation failing to comply therewith shall not maintain any action upon its contracts they are not void, but merely unenforceable in the sovereignty's courts. 1 8 They may be enforced after the statute has been repealed" 9 or complied with.20 State statutes of this type do not prohibit suit in the federal courts in the state.
21
V. CONCLUSION
A sovereignty's legislative, executive and judicial power is, with the exception of citizens located abroad, limited to persons and property within its own territory. The application of this principle to corporations is difficult because corporations are intangible entities which have no location in space. This difficulty may be overcome by regarding the corporation as present wherever its agents and servants are acting for it. Thus a foreign corporation may be said to be subject to a sovereignty's jurisdic-tion whenever one or more of its agents or servants acting in its behalf is within that sovereignty's territory. This is not a new idea. The first decisions of the United States Supreme Court were based upon it. The question in these cases was whether or not jurisdiction over a foreign corporation was acquired by service upon one of its agents within the state. The Supreme Court held that jurisdiction was acquired but that it must appear that the agent was acting or doing business for the corporation, that is, that he must be acting in a representative capacity. Later cases adopted the phrase "doing business" as the test of jurisdiction thus obscuring the real basis of the earlier decisions. The idea that jurisdiction depends upon the presence of an agent acting for the corporation again apears in Justice Day's language in International Harvester Co. v . Kentucky where he said "when a corporation of one state goes into another in order to be regarded as within the latter it must be there by its agents authorized to transact its business in that state." 1
22
The adoption of the presence of an agent or servant acting for the corporation as the test of jurisdiction would effect no revolution. The authorities would be undisturbed except that the Supreme Court would be obliged to take a definite stand upon those issues upon which its own decisions now conflict. The "mere solicitation" rule should be abandoned. St. Louis Southwestern Railway Co. v Co. v. American Tobacco Co.12 0 should be overruled. The Supreme Court should recognize that in service cases the question is not only whether or not the foreign corporation was doing business in the state through an agent, but also whether or not it was transacting business there at the time of service. Cases holding that jurisdiction was not acquired although the corporation had transacted some business in the state at a time prior to service ought not to be explained on the ground that the transactions were merely isolated or occasional. The recent cases, Rosenburg Co. v ing that "Jurisdiction over a corporation of one state cannot be acquired in another state or district in which it has no place of business and is not found merely by serving process upon an executive officer temporarily therein even if he is there on business of the company" should be overruled and Commercial Mutual Accident Co. v . Davis 1 29 should be followed.
These changes are desirable in the interest of certainty and predictability. It is true that justice ought not be sacrificed in any considerable degree to obtain certainty and predictability, but considerations of justice are not involved. The question is one of power and the only policy involved is that which lies behind the general principle limiting a state's power to persons and property within its own territory.
